
the long-awaited brinker decision will have 
little impact on university practices 

the california supreme court recently issued its decision about state law 
requirements for employee meal and rest breaks in brinker restaurant 
Corporation v. Superior Court (2012) 53 cal.4th 1004.  while the decision 
is largely good news for private sector employers, it has little effect on the 
university because the state meal and rest break requirements do not apply to 
public sector employers.  

the california labor code and the state wage orders contain rules on meal 
and rest breaks applicable to private sector employers.  they generally require 
employees to receive a 30-minute unpaid meal break for each work period of 
five hours or more and a ten-minute paid rest break for every four-hour work 
period.  employers that don’t provide employees with meal or rest periods 
must pay a penalty of one additional hour’s pay for each day the meal or rest 
period was not provided.  

the brinker decision resolved a question that had received considerable 
debate:  whether employers must ensure that employees actually take 
the meal and rest breaks or must simply make them available.  the court 
held that an employer has complied with the law if it allows its employees a 
reasonable opportunity to take duty-free meal breaks even if the employees 
choose not to take those breaks – provided that the employer compensates 
the employees for the time worked. The decision also clarified when meal and 
rest breaks must occur during the work day under state law. 

the federal Fair labor standards act (Flsa), which applies to the university, 
does not require employers to provide meal or rest periods.  university 
policy and existing collective bargaining agreements govern when meal 
and rest breaks should be provided.  under the Personnel Policies for Staff 
Members, policy 31 (hours of work), non-exempt staff employees should 
receive a 30-minute unpaid meal period that is substantially duty-free for 
any work period of six continuous hours or more.  Full-time employees may 
also be provided with two paid 15-minute rest periods each day, one in the 
work period prior to the meal break and one afterward.  part-time employees 
may be granted one 15-minute paid rest period for each work period of three 
continuous hours or more, not to exceed two rest periods per day.  meal and 
rest period requirements for represented employees are addressed in the 
applicable collective bargaining agreements.    

although the brinker decision will have little effect on the university’s meal 
and rest period practices, it serves as a good reminder of the importance of 
compliance with existing meal and rest break requirements in policy and labor 
agreements.  non-exempt employees who are entitled to meal breaks should 
be provided with those breaks; if a meal break cannot be provided due to 
business needs, employees should be compensated for that time as hours 
worked.   
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