ADA 2008 AMENDMENTS ACT

INTRODUCTION:

When Congress passed the Americans with Disability Act Amendments Act of 2008 (the "Amendments"), it eased the United States Supreme Court's "demanding standard" for individuals seeking the law's protection. [1] This information is based on a Note, provided by the National Association of College and University Attorneys These amendments to the federal law bring the ADA more in line with the existing standards articulated in California statutory and case law. 
DISCUSSION:

Background

The ADA prohibits employment discrimination against individuals based upon a disability. [2] It also makes it unlawful for a place of public accommodation such as a college or university to discriminate against persons with disabilities. [3] By its terms, the ADA protects "qualified individuals" who:

· have a physical or mental impairment that substantially limits one or more major life activities; 
· have a record of such an impairment; or 
· are regarded as having such an impairment. [4] 
In Sutton v. United Air Lines, Inc., [5] Murphy v. United Parcel Service, Inc., [6] and Alberston's, Inc. v. Kirkingburg, [7] the Supreme Court limited those protected under the ADA by excluding from the disabled those for whom "mitigating measures" helped control or cope with their impairments -- such as medications, assistive learning technology, and extra effort. [8] 
Claimants also faired poorly under Toyota Motor Manufacturing, Kentucky, Inc. v. Williams, in which the Supreme Court stated that "[m]erely having an impairment does not make one disabled for purposes of the ADA." [9] Rather, the Court required a plaintiff to prove that his impairment "prevents or severely restricts" him from performing a major life activity and admonished lower courts that the ADA "be interpreted strictly to create a demanding standard for qualifying as disabled." [10] 

The ADA Amendments Act of 2008

The Amendments greatly expand the number of persons protected under the ADA. The Amendments explicitly reject the Supreme Court's decisions and declare that the ADA’s definition of disability "shall be construed in favor of broad coverage of individuals . . . to the maximum extent permitted by the terms of this Act." [11] This is consistent with the language of the Fair Employment and Housing Act in California in terms of construing the statute broadly to apply its protections to cover more individuals with disabilities.  
Mitigating Measures 
The Amendments legislatively overturn Sutton by eliminating the consideration of mitigating measures, save for eyeglasses and contact lenses, when making disability assessments. This means, for example, that the ameliorative effects of insulin may not be considered when determining whether a person's diabetes is a disability. [12] The Amendments did not, however, eliminate all consideration of mitigating measures, but, rather, moved them to a later stage of the analysis. Mitigating measures are still relevant in determining what an effective accommodation might be for a particular condition. 
Major Life Activities 
The term "major life activities" was undefined in the original ADA legislation. The Amendments define that term to include "caring for oneself, performing manual tasks, seeing, hearing, eating, sleeping, walking, standing, lifting, bending, speaking, breathing, learning, reading, concentrating, thinking, communicating, and working." [13] To that extent, the amended definition is generally consistent with EEOC regulations and several judicial decisions. But the Amendments add a new subgroup of major life activities - "major bodily functions" - which include "functions of the immune system, normal cell growth, digestive, bowel, bladder, neurological, brain, respiratory, circulatory, endocrine and reproductive functions." [14] With that expansion, a diabetic employee with no outward limitations will qualify as disabled because producing insulin now is considered to be a major life activity. Consistent with Congress' desire to extend the ADA’s reach, the Amendments also make clear that "an impairment that is episodic or in remission is a disability if it would substantially limit a major life activity when active." [15] Therefore, an employee with cancer in remission is now considered disabled under the statute. 
"Regarded As" Disabled 
The Amendments also make it easier to prove that a claimant is "regarded as" disabled. In Sutton, the Supreme Court held that such a claimant must initially prove that the defendant mistakenly believed that he had a substantially limiting impairment. [16] The Amendments, however, eliminate that requirement: An individual meets the requirement of being 'regarded as having such an impairment' if the individual establishes that he or she has been subjected to an action prohibited under this Act because of an actual or perceived physical or mental impairment whether or not the impairment limits or is perceived to limit a major life activity. [17] Under this standard, the initial inquiry is simply whether the person is regarded as having an impairment, whether or not it is "substantially limiting." Merely meeting the "regarded as" standard does not mean that a person has been the victim of unlawful discrimination. It means only that an individual has a disability protected by the ADA. Whether unlawful discrimination occurred is a separate determination. In addition, under the ADA, employers are not required to provide a reasonable accommodation to individuals regarded as disabled. The "regarded as" standard does not extend to impairments "with an actual or expected duration of six months or less." [18]

_________________________

CONCLUSION:

The Amendments will probably have their greatest impact on the types of issues litigated. These will switch from whether the individual has a disability to whether discrimination occurred and whether there were failures to accommodate. This change will make ADA cases more similar to other discrimination cases (age, gender, race) and will probably make it harder for employers to prevail on summary judgment.

The ADA Amendments alter the playing field for colleges and universities faced with ADA claims and accommodation requests. Just how the courts will interpret the Amendments remains to be seen. It does appear, however, that more individuals will now enjoy the ADA’s protection. For the University, these new standards have, in large part, already been in use under applicable California law. 

_________________________
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